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I The prosecutor committed constitutionally offensive,
flagrant, prejudicial and ill-intentioned misconduct which
this Court has now repeatedly condemned. Further, the
prosecution cannot meet the heavy burden of proving the
constitutional error harmless beyond a reasonable doubt.

2. Appellant Joshua Warren was deprived of his state and
federal due process rights to present a defense and to
meaningful confrontation and cross-examination.

3. The sentencing court acted outside its statutory authority
and violated Warren's constitutional due process and First
Amendment rights in imposing several conditions of
community custody.

4. Warren assigns error to condition 13 of Appendix H
to the judgment and sentence, which provides:

You shall not possess or consume any mind or
mood altering substances, to include alcohol, or any
controlled substances without a valid prescription from
a licensed physician.

5. Warren assigns error to condition 24 of Appendix H
to the judgment and sentence, which provides:

You shall not have access to the internet unless

the computer has child blocks in place and active, unless
otherwise approved by the Court.

3Aw

6. Warren assigns error to condition 25 of Appendix H
to the judgment and sentence, which provides:

Participate in DOC's Moral Recognition Therapy
MRT) per CCO's discretion, and also successfully
complete an Anger Management treatment program.

7. Warren assigns error to condition 26 of Appendix H
to the judgment and sentence, which provides:

Obtain both a Substance Abuse Evaluation and



a Mental Health Evaluation, and comply with any/all
treatment recommendations.

8. Warren assigns error to condition 27 of Appendix H
to the judgment and sentence, which provides:

Do not patronize prostitutes or establishments
that promote the commercialization of sex.

W k! 01 111IN I s iii I !I! i iiii illi II 11111111111111111

I Many courts, including this one in State v. Anderson, 153
Wn. App. 417, 220 P.3d 1273 (2009), review denied, 170
Wn.2d 1002 (2010), have recognized that it is misconduct
for a prosecutor to compare the certainty required to find
that the state has proven its case beyond a reasonable doubt
with the certainty jurors need to make even important
everyday decisions, because that comparison minimizes the
prosecutor's constitutionally mandated burden of proof.

In State v. Johnson, 158 Wn. App. 677, 243 P.3d 936
2010), review denied, 171 Wn.2d 1013 (2011), this Court
further held, applying Anderson, that it was flagrant, ill-
intentioned and prejudicial misconduct for a prosecutor to
use a "puzzle analogy" which compared the degree of
certainty jurors would need in order to know what picture
was depicted on a puzzle with the certainty they would
need to believe the state had proved guilt beyond a
reasonable doubt.

Did the prosecutor commit flagrant, prejudicial and
constitutionally offensive misconduct in misstating and
minimizing his burden of proof by using exactly the same
puzzle analogy" that this Court disapproved of as
misconduct and improper in Johnson?

Further, was the prosecutor's misconduct in this case
especially prejudicial and ill-intentioned where the
prosecutor here made the improper argument more than a
month after this Court specifically condemned it in Johnson
and the Johnson and Anderson decisions all involved the

very same prosecutor's office?

Given that the evidence against Warren was slim and
credibility was crucial, can the prosecution meet the heavy
burden of proving the misconduct harmless beyond a
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reasonable doubt?

2. The evidence against Mr. Warren was extremely thin and
the only real question before the jury was the credibility of
the victim's accusations. Were Warren's rights to present
a defense and to meaningful confrontation and cross-
examination violated when the trial court excluded

evidence which was directly relevant to the credibility of
the victim's claims and precluded Warren from cross-
examining her about some of those claims?

3. The sentencing court is limited to imposing only those
conditions of community custody which are statutorily
authorized. Did the lower court err in imposing multiple
conditions which were not authorized under any of the
relevant statutes?

Further, were Warren's due process and First Amendment
rights violated by imposition of conditions which were not
sufficiently specific and definite as to prevent arbitrary
enforcement and apprise Warren of what was prohibited and
which limited his First Amendment rights?

C. STATEMENT OF THE CASE

1. Procedural Facts

Appellant Joshua A. Warren was charged by information

with second-degree rape of a child. CP 1; RCW 9A.44.076.

Pretrial proceedings and trial proceedings were held before the

Honorable Ronald E. Culpepper on July 23, August 19, September 3,

October 11, December 2, 9 and 30, 2010, January 3-5, 11-12, 2011, after

which the jury found Warren guilty as charged. CP 79.'

On March 25, 2011, Judge Culpepper ordered Warren to serve a

I The verbatim report of proceedings consists of five volumes, which will be referred to
as follows:

The chronologically paginated volume containing the motion proceedings of
July 23, September 3, October 11, December 2, 9 and 30, 2010, as " IRP;"

the volume with the motion proceeding of August 19, 2010, as "2RP;
the two volumes containing the trial proceedings of January 3-5, 10-12, 2011. as

TRP;"
the sentencing proceedings of March 25, 201 1, as "SRP."
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low-end standard-range minimum term indeterminate sentence. SRP 8.

Warren appealed, and this pleading follows. See CP 113.

2. Testimony at trial

According to S, who was 13 years old at the time, on August 21,

2009, in the late hours of the night, she was raped by a family friend. TRP

175-76. Her mom, Stephanie Lower, testified that she and S were living

with Nikia Braun and had gone to the house of Crystal Braun, a relative, for

like a barbecue type thing," after which S and Lower had walked back to

the apartment together. TRP 154-58, 160-61. Once there, Lower said, S

asked if she could go back to the party with another person and Lower let

them go. TRP 160 -61. Lower did not remember exactly when S came

home but thought it was around midnight. TRP 161. S had Nikia's baby

with her and S was in the living room trying to get the baby to go to sleep

when Lower went to bed at I a.m. TRP 161.

Lower read a little before falling asleep and was awakened

sometime later when S came into the room and started shaking her. TRP

163. Lower said S was crying and said, "[m]ommy, wake up; I have to tell

you something." TRP 163. Lower said S was "in hysterics" and claimed

that she had just been raped. TRP 163-65.

Lower let S tell her "version" and then got S calmed down, taking S

to the room and getting her to go to sleep. TRP 164. Lower herself was

trying to decide if she was going to get a gun and shoot the person S had

accused or call the police, ultimately deciding to call the police a few hours

later, about 5 in the morning. TRP 164-65.

While she was waiting for the police to arrive, Lower would later
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testify, she went to open or close a window and kneeled on the couch to do

so, noticing there was something "wet." TRP 165. She said the afghan on

the couch had a "wet spot" so she picked it up and later gave it to police.

TRP 166,168-69.

When police arrived, they spoke with Lower, then told her to go

wake up S so they could talk to her. TRP 169. After that, the officers told

Lower that she had to take S to the hospital for a "sexual assault exam."

TRP 169. Because Lower did not have a car to drive there, the officers

called an ambulance to transport them. TRP 169. At the hospital, S did not

want to be seen by the male doctor who was there, saying both that it hurt

when the doctor did it but less when nurses tried, and that she did not want

any guys to be around her. TRP 170, 192.

S testified that the person who raped her was Joshua Warren,

someone she had known most of her life, who had lived with them at one

point and who was a friend of her brother's. TRP 175-76.

When the baby fell asleep, S said, she started "texting" people and

called Warren on the house phone to find out what he was doing. TRP 179-

80. S said Warren had been drinking earlier at the party and "acting like a

fool" but "like, wasn't too drunk," so she called him to chat and he asked if

she wanted him to come over. TRP 180 -81. When she said, "I don't

know," he said, "[y]ou need to say yes or no," so she responded, "[y]eah, I

guess." TRP 180, 182.

S said that, usually, when they had these kinds of conversations,

Warren would arrive "fast," but this time it took a long time and she had
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fallen asleep on the couch by the time he got there. TRP 182. She heard

him come in but thought it was probably her mother, so she went back to

sleep. TRP 183. According to S, Warren came over to her, pulled her over

to another couch, started "fingering" her, moved her shorts over and tried to

have sex with her, and kept saying "relax" and pushing her down even

though she was saying he should stop because it hurt. TRP 183.

S admitted there was no real light in the room but maintained there

was enough light for her to see who it was. TRP 187.

S said he pulled down his shorts and got on top of her, then put "it"

her niece. TRP 188. Her niece asked if he used a condom and she also

threatened to "tell" on them to Lower unless S told her mom herself. TRP

188. Because of that, S went into the room where her mom was sleeping,

woke her up and told her. TRP 188.

Lakewood Police Department officer Austin Lee went with another

officer to the apartment at about 5:50 a.m. that morning, talking to S and
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her mother. TRP 209-17. Lee said S was not "volunteering lots of

information" and had to be asked a lot to get to say things. TRP 217. Lee

was directed by the other officer to take a white and blue blanket into

evidence. TRP 217 -21. The blanket was a knitted "kind of "handmade

type ofblanket," an "afghan type." TRP226.

Two areas of the blanket tested positive for the presence of semen.

TRP 243-46. They were cut out of the blanket and sent for DNA testing to

a private lab, along with a swab that was taken from Warren's cheek and

the "sexual assault kit" done on S at the hospital. TRP 249-50. One of the

stains had "epithelial cells" i.e., skin cells which were a mixture of at least

two people, with Warren a possible contributor but S excluded as a

contributor. TRP 302. That stain also had some sperm "fractions" which

matched Warren's DNA, as did the other stain. TRP 302-305.

The forensic expert who examined the stains admitted that, when

there is a sexual act, it would be expected that not only semen from a man

but also mucus from a woman would be deposited. TRP 306. The blanket

was not tested, however, for S's mucus. TRP 306.

The expert also conceded that, if two people had sex on a blanket, it

was likely there would be epithelial cells from both of them. TRP 307. No

such cells were found from S on the blanket. TRP 306-309.

The mix of epithelial cells on the blanket could have come from

Warren having sex on the blanket with someone other than S, at some point

in the past, as could the semen. TRP 309. The state's expert conceded that,

while DNA degrades over time, it was not possible to know whether the

skin or semen showing DNA found on the blanket was a week, month, year

0



or longer old. TRP 309.

S's mom, Lower, admitted that, earlier the day of the alleged

incident, she had washed that very blanket in the washing machine at the

complex. TRP 332. She did not put it in the dryer because it was a knit

blanket. TRP 333. Instead, she had only "hung it out on the little balcony

thing to dry." TRP 333.

The state's expert who conducted the DNA testing on the blanket

admitted that washing a blanket which had semen on it would not, in fact,

necessarily remove all the DNA or semen; instead such stains could survive

a washing. TRP 309. Indeed, she refused to speculate to the contrary even

when invited to do so. TRP 312.

Lower testified about Warren staying with them when he had

trouble with his mother, saying it was likely he had a key to the apartment

and it was not unusual for him to be there. TRP 149-59.

S testified that, when she went to the hospital, she had seminal fluid

flrom Josh" inside of her. TRP 196. The swabs taken in the medical

exam, however, had no semen. TRP 308. This was true of the external and

internal vaginal swabs. TRP 308. Anal and oral swabs were also negative

for semen. TRP 308.

S also testified that, as a result of what she claimed Warren did, she

was bleeding. TRP 196. There was no evidence admitted of any blood

found on her underwear, or on her vaginal area, or on the blanket. TRP 1-

360.

Lakewood Police Department Detective Brent Eggleston called

Warren on the phone and spoke to him about the allegations. TRP 260.
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Warren said that he knew about them and was worried he was going to be

arrested for something he did not do. TRP 260. Warren agreed to an

interview and, several days later, spoke to Eggleston at the police

department. TRP 261. Eggleston reported that Warren denied having sex

with S and said he had gone to Nikia Braun's apartment, where S lived,

about 8 or 9 for a "little party," spent about 20-30 minutes there, then left to

go to Crystal's home. TRP 264-65. He left and went somewhere else about

11 p.m., staying there the rest of the night. TRP 267.

Eggleston said that, at some point, Warren suggested he had heard

someone else might have raped S. TRP 269. Warren thought the

accusations against him might be in retaliation for his involvement with

someone named "Nakisha Babbs." TRP 274.

S did not originally remember being interviewed by a forensic

interviewer at the Child Advocacy Center but ultimately recalled the

experience. TRP 192. She was not asked about it by the prosecution in

direct examination. TRP 174-92.

The interview, which was recorded, was not played for the jwy at

trial, nor did the prosecution ask to do so. TRP 1-360. Detective

Eggleston, who watched the entire interview through one-way glass, was

not asked about it by the prosecutor at trial. TRP 255 -71.

Nikia Braun' testified that there was a party at the apartment for her

daughter, starting about 2 p.m., but "everybody didn't show up there" for

the party. TRP 316-19.

2 Because Nikia Braun and Crystal Braun share the same last name, they will be referred
to by their first names, with no disrespect intended.



hysterical and crying and only calmed down after a "little bit," after which

Lower took her into the room and got her to sleep. TRP 164. Nikia,

however, said S was sitting on the sofa, not crying and not "hysterical"

when Nikia arrived home. TRP 321. Nikia returned home at about I a.m.

and officers did not receive notification and then respond to the apartment

until about 5:50 a.m. TRP 215, 321.

Nikia had taken over the lease of the apartment from Damien

Warren, Joshua Warren's brother, who had also been living there. TRP

316-19.

Damien Warren, Joshua Warren's brother, said he was with his

brother at the party at Crystal's and that after that party they all went back

to Nikia's, after which they went to a garage for a party, where they stayed
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the night. TRP 325-28.

S maintained she never talked to Damien Warren after these events.

TRP 192. She also denied having left a message on his phone. TRP 193.

Indeed, she said, "I wouldn't have any reason to call him." TRP 193.

Damien Warren, however, said that S called him on the phone about the

incident. TRP 328.

S testified that she did not have a boyfriend at the time of the event.

attorneys. See, Berger v. United States, 295 U.S. 78, 88, 55 S. Ct. 629, 79

L. Ed. 2d 1314 (1935), overruled in part and on 21h,eE grounds by Stirone v.

United States, 361 U.S. 212, 80 S. Ct. 270, 4 L. Ed. 2d 252 (1960). Instead,

they enjoy a special status as "quasi-judicial" officers. Id. As such, they

are expected to shoulder responsibilities which other attorneys do not bear.

Id. More specifically, prosecutors are required to act in ways which ensure

fairness in a criminal proceeding even at the expense of "losing" a
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conviction. Id.; see State v. Suarez-Bravo, 72 Wn. App. 359, 367, 864 P.2d

426(1994).

In this case, the prosecutor failed in that duty, violating Mr.

Warren's due process rights by not only misstating and minimizing the

prosecutor's constitutional burden of proof beyond a reasonable doubt but

doing so even after this Court publicly condemned the very same

misconduct, thus violating fundamental principles of fairness and depriving

Warren of a fair trial. Further, because the prosecution cannot meet its

extremely high burden of proving these constitutional errors harmless

beyond a reasonable doubt, reversal and remand for a new trial is required.

a. Relevant facts

In closing argument, the prosecutor started by referring to an

analogy that "a criminal trial is much like a jigsaw puzzle" in which some

witnesses "will have pieces of the puzzle" while some will not." TRP 362.

The prosecutor told jurors that evidence and exhibits admitted were "pieces

of the puzzle of what actually happened on August 22, 2009," then said that

both the prosecution and the defense were now going to tell the jurors what

they think from their "own clients' perspective each of the pieces of the

puzzle you received over the course of this trial means[.]" TRP 362-63.

Regarding reasonable doubt, the prosecutor declared that there was

a doubt in virtually every case," unless the jurors were in the living room

at the time of the incident, but that was not "the standard." TRP 392.

Instead, he said, it was "a doubt which must be supported by reason after

considering all the evidence taken together, you have an abiding belief in

the truth of the charge, you are satisfied beyond a reasonable doubt." TRP
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The prosecutor then moved into a "puzzle" analogy, apparently

projecting a depiction of puzzle pieces at the same time he declared:

TRP 393. Now that jurors had heard from those witnesses, the prosecutor

The defendant has been proven beyond a reasonable doubt
that on August 22 2009, he had sexual intercourse with [S].

b. The use of the puzzle analogy was flagrant,
prejudicial, ill-intentioned and constitutionally
offensive misconduct which compels reversal

The prosecutor committed flagrant, prejudicial, ill-intentioned and

IN



C



On appeal, this Court held that Anderson controlled, declaring:
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timing, clearly ill-intentioned. Further, it invited the jurors to convict based

upon far less than the constitutionally mandated burden of proof, in

violation of Warren's due process rights. The prosecution cannot prove

this constitutional error harmless, given how thin its case against Warren.

Reversal and remand for a new trial is required.
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something about how the procedure for the evidence was that there had to

be "pretrial motion in writing, et cetera, which I have not seen." TR-P 198.

Defense counsel said, "that's correct, Your Honor," again reiterating that he

was not asking to going "prior sexual activity" but just that she was

claiming the "absence of prior sexual activity." TR-P 199.

At that point, the court said the rape shield law protected against
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court has flatly stated that there is no state interest that can justify its

exclusion and excluding such evidence is a violation of the Sixth

Amendment and Article 1, § 22. Id.; see also, Hudlow, 99 Wn.2d at 16.

In this case, the evidence was of such high probative value. The
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znrn/ 9.94A.7(2 was ,eovdUDedamR,W9.94A.50704(1),bo2008. See Laws vf
20QV, ch. 23l,§5h

4The department also has the authority m recommend certain conditions after assessing
an offenders "risk of reoffense" within the community and modify conditions based oil
tbvnc amoe»mmoutn, DC\V 9.94/\.704. U may not, bvv,orc,, impinge upon the cvuddivuo
ordered by the court, must notify the offender, and must hold a hearing on the propriety of
u condition d tries wimpose. See RCYV 9944J04.
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establishments that promote the commercialization of sex" were not

Mg

Nor were the challenged conditions authorized as "waivable" or

discretionary" conditions under that statute. The "waiveable" conditions

FIWO

RCW9.94A.703(2). The "discretionary" conditions authorize the court to

MrIMMMOMWIRM

Emphasis added). Again, none of the challenged conditions were

authorized explicitly by the subsections of the statute, nor were they

supported through the rubric of "crime-related" prohibitions or treatment or

under the "affirmative conduct" exception.

First, condition 13 was not statutorily authorized as a "crime-

related" prohibition, given that there was no evidence that drugs or alcohol

played a part in the crime. Further, the subsection regarding controlled
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substances and the subsection governing alcohol do not support condition

13. While there is no question that RCW9.94A.703(2)(c) allows the court

to order a defendant to refrain from possessing/consuming controlled

substances "except pursuant to lawfully issued prescriptions," and RCW

994A.703(3)(e) authorizes the prohibition against consuming alcohol, that

is not what the court did in condition 13.

Instead, in condition 13, the sentencing court went further, limiting

not only controlled substances or alcohol but "any mind or mood altering

substances" and controlled substances to those prescribed by a "licensed

physician." CP 101-102.

Lawfully issued prescriptions" under RCW9.94A.703(2)(c),
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promote the "commercialization of sex" and thus are prohibited for Warren

to go. And definitions vary. For example, some define the

commercialization of sex" as "offering or receiving any form of sexual

conduct in exchange for money" - thus prohibiting Warren from going to

any place where there is prostitution. See, e.g., Christopher R. Murray,

Grappling with 'Solicitation": The Need for Statutory Reform in North

Carolina after Lawrence v. Texas," 14 DUKE J. GENDER L. & POLICY 681,

682 (2007). Another may define "[t]he commercialization of sex" as

including "all forms of media, including movies, television shows, songs,

advertising, and magazines," used "to sell products and attract consumer

interest" - thus potentially prohibiting Warren from a much wider range of

places. See Takiyah Rayshawn McClain, "An Ounce of Prevention:

Improving the Preventative Measures of the Trafficking Victims Protection

Act, 40 VAND. J. TRANSN'L L. 597, 603 (2007).

Most disturbing, however, are the constitutional implications of the

Internet and "avoid places / commercialization of sex" conditions. The
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For the reasons stated herein, this Court should grant Mr. Warren

the relief to which he is entitled.

DATED this 19" day of January 2412.

Respectfully submitted,
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